LICENSE AGREEMENT

EBSCO INFORMATION SERVICES
AND

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

This License Agreement (this "Agreement") is made effective as ol January 1, 2006 (the
"Effective Date”} between EBSCO Information Services, 10 Estes Street, Ipswich. MA
01938 USA ("Licensor") and The Regents of the University of California, a non-profit
academic institation, with its principal offices at The California Digital Library,
University of California Office of the President, 415 20" Sireet. 4™ floor, Qakiand, CA
94612, USA {"Licensee").

In consideration of the mutual promises contained herein and other good and valuabic
consideration, the receipt and sufficiency of which is hereby acknowledged. the parties

agree as follows:

1. CONTENT OF LICENSED MATERIALS: GRANT OF LICENSE

The materials that are the subject of this Agreement shall consist of EBSCO's Gay,
Leshiem, Bisexual, Transgender Life Database (GLBT) (hercinafter referred to as the
"Licensed Materials™).

Licensee and its Authorized Users acknowledge that the copyright and title to the
Licensed Materials and any trademarks or service marks relating thercto remain with
Licensor. Neither Licensee nor its Authorized Users shall have right, title or interest in
the Licensed Materials except as expressiy set forth in this Agreement.

Licensor hereby grants to Licensee non-exclusive, worldwide, nen-transferable right to
use the Licensed Materials and to provide the Ticensed Matetials to Authorized Users in

accordance with this Agreement.

1. DELIVERY/ACCESS OF LICENSED MATERIALS TO LICENSEE

Licensor will provide the Licensed Materials to the Licensee in the following manner:

Network Access. The Licensed Materials will be stored at one or more Licensor
Jocations in digital form accessible by telecommunications links between such locations
and authorized locations of Licensec.
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IH. FEES

(See Appendix A)

Licensee shall make payment to Licensor for use of the Licensed Materials as follows:

All mutually agreed upon fees are due and payable by Licensee within sixty (00) days
after the date of invoice from Licensor, but no more than sixty (60) days in advance of
subscription or renewal period,

IV. AUTHORIZED UsE OF LICENSED MATERIALS

Authorized Users. "Authorized Users™ are:

Persons Affiliated with the University of California. Fuli and part ime employees
(including faculty, staff, and independent contractors) and students of Licensee and the
institution of which it is a part, regardless of the physical location of such persons. (For
campus locations see Appendix B)

Walk-ins. Patrons not affiliated with Licensee who are physically present at Licensee's
site(s) (“walk-ins™).

Access by and Aunthentication of Authorized Users. l.icensee and its Authorized Users
shall be eranted access to the Licensed Materials pursuant to the following:

1P Addresses. Authorized Users shall be identified and authenticated by the use ol
Internet Protocol (“TP”} addresses provided by Licensee to Licensor. The usc of proxy
servers is permitted as long as any proxy server 1P addresses provided limit remete or
off-campus access to Authorized Users.

Authorized Uses. Licensee and Authorized Users may make ali use ol the Licensed
Materials as is consistent with the Fair Use Provisions of United States and international
copyright laws. In addition, the Licensed Materials may be used. except as noted below,
for purposes of research, education or other non-commercial use as follows:

Display. Licensee and Authorized Users shall have the right to electronically display the
Licensed Materials,

Digitally Copy. Licensee and Authorized Users may download and digitally copy a
reasonable portion of the Licensed Materials.

Print Copy. Licensee and Authorized Users may print a reasonable portion of the
Licensed Materials.

Recover Copving Costs. Licensee may charge a reasonable fee to cover costs of copying

GLBT Life 11/30/05

|18 ]



or printing portions of Licensed Materials for Authurized Users.

Collections of Information. Licensee and Authorized Users shall be pesmitted to extract
or use information contained in the Licensed Materials for educational, scientific, or
research purposes, including cxrraction and manipulation of information for the
purpose of tlustration, explanation, example, comment, criticism, teaching, research, or

analysis.

Course Packs. Licensee and Authorized Users may use a reasonable portion of the
Licensed Materials in the preparation of Course Packs or other educational materials.

Coutse Reserves (Print and Electronic). Ticensee and Authorized Users may use a
reasonable portion of the Licensed Mategials for use in connection with specific courses
of mstruction offered by the University of California

Blectronic Links, The University of California is committed to the use of the emerging
OpenURL standard to allow linking to related materials in other locations. If Licensor
does not use the OpenURL standard, Licensor staff will provide information to lLicensee
upon request 1o assist the Licensee in creating hinks directly from UC’s library catalogs
and licensed resources to the content at the journal, issue and article levels,

Scholarly Sharing. Authorized Uisers may transmir to a thied party in hard copy or
clectronically, minimal, insubstantial amounts of the Licensed Materials for personal use
or scholarly, educational, or scientific research or professional use but in no casc for
resale of commercial purposes.

Interlibrary Loan. Licensee may fulfill occasional requests from other institutions, a
practice commonly called Interlibrary Loan. Licensee agrees to fullill such requests in
compliance with Section 108 of the United States Copyright Law (17 USC §108,
“Limitations on exclusive rights: Reproduction by libraries and archives”) and the
Guidelines for the Proviso of Subsection 108(2g)(2) prepared by the National
Commission on New Technological Uses ol Copyrighted Works,

Amount of Authorized Use.

Unlimited Access. Subject 1o the terms of this Agreement, Licensee and its Authorized
Users shall have unlimited access to the Licensed Materials.

V. SPECIFIC RESTRICTIONS ON USE OF LICENSED MATERIALS

Unauthorized Use, Licensce shall not knowingly permit anyone other than Authorized
Users to use the Licensed Materials.

Medification of Licensed Materials. Licensee shall not modify, manipulate, or create a
derivative work of the Licensed Materials without the prior written permission of
Licensor.
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Removal of Copvright Notice. Licensee may not remove, obscure or modify any
copyright or other notices included in the Licensed Materials.

Commercial Purposes. Licensec may not use the Licensed Materials for commercial
purposes. including but not limited Lo the sale of the Licensed Materials, fee-for-service
use of the Licensed Materials, or bulk reproduction or distribution of the Licensed
Materials in any form; nor may Licensece impose special charges on Authorized Users for
use of the Licensed Maltertals beyond reasonable printing or administrative costs.

VI. MuTuAlL PERFORMANCE OBLIGATIONS

User Surveys. Licensce and Licensor shall cooperate on the preparation and provision of
user surveys to solicit feedback on the Licensed Materials from Authorized Users.

Conlidentiality of User Data. Licensor and Licensee agree to maintain the confidentiality
of any data relating to the usage of the Licensed Materials by Licensee and its Authorized
Users. Such data may be used solely for purposes directly related to the Licensed
Materials and may only be provided to third parties in aggregate form. Raw usage data,
including but not limited to information relaling to the identity of specific users and/or
uses, shall not be provided to any third party.

Implementation of Developing Security Protocols. Licensce and Licensor shall cooperate
in the implementation of security and control protocols and procedures as they are
developed during the term of this Agreement.

V1. LICENSOR PERFORMANCE OBLIGATIONS

Availability of Licensed Materials, Upon the Effective Date of this Agreenment. Licensor
shall make the Licensed Materials available to Licensee and Authorized Users.

Documentation. TLicensor will provide and maintain help files and other appropriate user
documentation.

Training and Support. Licensor will offer instaliation support. including assisting with
the implementation of any Licensor software. Licensor will provide appropriate training
to Licensee staff relating to the use of the Licensed Materials and any Licensor sollware.
Licensor will offer reasonable [evels of continuing support to assist Licensee and
Authorized Users in use of the Licensed Materials. Licensor will make its personnel
available by email, phone or fax during regular business hours, Monday through Friday
for feedback, problem-solving, or general questions.
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Quality of Service. Licensor shall use reasonable ¢fforts to ensure that the Licensor's
server or servers have sufficient capacity and rate of connectivity to provide the Licensee
and its Authorized Users with a quality of service comparable to current standards in the
on-line information provision industry in the Licensee's locale.

Licensor shall use reasonable efforts to provide continuous service seven (7) days a week
with an average of 98% up-time per month. The 2% down-time includes periodic
unavailabilily due to maintenance of the server(s), the installation or testing of software,
the loading of additional Licensed Materials as they become available, and downtime
related to the failure of equipment or services outside the control of Licensor, including
but not limited to public or private telecommunications services or internet nodes or
facilities. Scheduled down-time will be performed at a time to minimize inconvenience
to Licensee and its Authorized Users.

If the Licensed Materials fail to operate in conformance with the terms of this
Agreement, Licensee shall immediately notify Licensor, and Licensor shall promptly use
reasonable efforts to restore access fo the Licensed Materials as soon as possible. In the
event that Licensor fails to repair the nonconformity in a reasonable time. Licensor shal
reimburse Licensee in an amount that the nonconformity is proportional to the total Fees
owed by Licensee under this Agreement,

Notification of Modifications of Licensed Materials, Licensce understands that from
time to time the Licensed Materials may be added to, modified, or deleted from by
Licensor and/or that portions of the Licensed Materials may migrate to other formats.
Licensor shall give a ninety (90) day notice of any such changes to Licensee. Failure by
Licensor to provide such notice shali be grounds for immediate termination of the
Agreement by Licensec.

Completeness of Content. Licensor shall use reasonable efforts 10 ensure that the online
content is at least equivalent to print versions of the Licensed Materials, represents
complete, faithful and timely replications of the print versions of such Materials, and will
cooperate with Licensee to identify and correct errors or omissions.

Continued Training. Licensor will provide regular system and project updates to
Licensce as they become available. Licensor will provide additional training to Licensee
staff made necessary by any updates or modifications to the Licensed Materials or any
Licensor software.

Notice of Terms of “Click-Through” License Terms. In the event that Licensor requires
Authorized Users to agree to terns relating 1o the use of the Licensed Materials before
permitting Authorized Users to gain access to the Licensed Materials (commonly referred
to as “click-through™ licenses), Licensor shall provide Licensee with notice of and an
opportunity to comment on such terms prior to their implementation. in no event shall
the terms of such “click-through™ licenses materially differ from the provisions of this
Agreement. In the event of any conflict between the terms of such “click-through™

A
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licenses and this Agreement, the terms of this Agreement shall prevail.

Compliance with Americans with Disabilities Act. Licensor shall make reasonable
efforts to comply with the Americans with Disabilities Act {ADA).

VII1. LICENSEE PERFORMANCE OBLIGATIONS

Provision of Notice of License Terms to Authorized Users. Licensee shall make
reasonable efforts to provide Authorized Users with appropriate notice of the terms and
conditions under which access to the Licensed Matertals is granted under this Agreement
including, in particular, any limitations on access or use of the Licensed Materials as set
forth in this Agreement.

Provision of Notice of Intellectual Property Right to Authorized Users, Licensee shall
make reasonable efforts to provide Authorized Users with notice of any applicable
Intellectual Property or other rights applicable to the Licensed Materials. Licensee shall
make reasonable cfforts to prevent the infringement of any Intellectual Property or other
rights of the Licensor in the Licensed Materials. Licensee shall promptly notify Licensor
of any infringement that comes to Licensee's attention, and take approptiate steps to
avoid its recurrence.

Protection from Unauthorized Use. Licensee shall use reasonable efforts to protect the
Licensed Materials from any use that is not permitted under this Agreement, Tn the event
of any unauthorized use of the Licensed Materials by an Authorized User, (a) Licensor
may terminate the access of the Internet Protocol ("IP"} address(es) from which such
unauthorized use occwred, and/or (b) Licensee shall terminate such Authorized User's
access to the Licensed Materials upon Licensor's request, Licensor shall take none of the
steps described in this paragraph without first providing a thirty (30) day notice to
Licensee and cooperation with the Licensee to avoid recurrence of any unauthorized use.
Maintaining Confidentiality of Access Passwords, Where aceess to the Licensed
Materials is to be controlled by usc of passwords, Licensee shall issue fog-on
dentification numbers and passwords to each Authorized User and use reasonable efforts
to ensure that Authorized Users do not divulge their numbers and passwords to any third
party.

IX. TErRM
This Agreement shall continue in effect for one year, commencing on January 1, 2006.
X. RENEWAL
This agreement shall be renewable at the end of the current term for a successive year

unless cither party gives written notice of its intention not to renew thirty (30) days
before expiration of the current term.
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Xi. EARLY TERMINATION

In the event that either party helieves that the other materially has breached any
obligations under this Agreement. or il Licensor believes that Licensec has exceeded the
scope of the License, such party shall so notify the breaching party in writing. The
breaching party shall have thirty (30} days from the receipt ol notice to cure the alleged
breach and to notify the non-breaching party in writing that cure has been cffected. 1f the
breach is not cured within the thirty (30} day period, the non-breaching party shall have
the right to terminate the Agreement without further notice,

Upen Termination of this Agreement for cause online access to the Licensed Materials by
Licensee and Authorized Users shall be terminated. Authorized copies of Licensed
Materials may be retained by Licensee or Authorized Users and used subject to the terms
of this Agreement.

In the event of carly termination permitted by this Agreement. Licensee shall be entitled

to a refund of any fees or pro-rata portion thereot paid by Licensee for any remaining
period of the Agreement {rom the date of termination.

XI1I, WARRANTIES

Subject to the Limitations set forth elsewhere m this Agreement;

Licensor warrants that it has the right to license the rights granted under this Agreement
to use Licensed Materials, that it has obtained any and all necessary permissions from
third parties to license the Licensed Materials, and that use of the Licenscd Materials by
Autherized Users in accordance with the terms of this Agreement shall not infringe the
copyright of any third party.

NIUE, EIMITATIONS ON WARRANTIES

Notwithstanding anything else in this Agreement:

Neither party shall be liable for any indirect, special. incidental, punitive or consequential
damages, including but not limited to foss of data, business interruption, or loss of profits.
arising out of the use of or the inability to usc the Licensed Materials.

Licensor makes no representation or warranty, and expressiy disclaims any liability with
respect to the content of any Licensed Materials, including but not limited to errors or
omissions contained therein, libel, infringement of rights of publicity, privacy. trademark
rights, moral rights, or the disclosure of confidential information.

Ixcept for the express warranties stated herein, the Licensed Materials are provided on an

"as is” basis, and Licensor disclaims any and all other warranties, conditions, or
representations (express, implied, oral or written), relating to the Licensed Materials or
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any part thereof, including, without limitation, any and all implied warranties of quality,
performance, merchantability or fitness for a particular purpose. Licensor makes no
warranties respecting any hatin that may be caused by the transmission of a computer
virus, worm, time bomb, logic bomb or other such computer program. Licensor further
cxpressly disclaims any warranty or representation to Authorized Users, or to any third
party.

XIV. INDEMNITIES

The Licensor shatl indemnify and hold Licensec and Authorized Users harmless for any
losses, claims, damages, awards, penalties, or injuries incurred, including reasonable
attorney's fees, which arise from any claim by any third party of an alleged infringement
of copyright or any other property right arising out of the use of the Licensed Materials
by the Licensee or any Authorized User. NO LIMITATION OF LIABILITY SET
FORTH ELSEWHERE IN THIS AGREEMENT IS APPLICABLE TO THIS
INDEMNIFICATION.

Each party shail indemnify and hold the other harmless for any losses, claims, damages,
awards, penalties, or injuries incurred. including reasonable attorney's fees, which arise
from any alleged breach of such indemnifying party's representations and warranties
made under this Agreement, provided that the indemnifying party is promptly notified of
any such claims.

The indemnifying party shall have the right to defend such claims at its own expense.
The other party shall provide assistance in investigating and defending such claims as the
indemnifying party may reasonably request and have the right to participate in the
defense al its own expense,

XV, ASSIGNMENT AND TRANSFER

Neither party may assign, directly or indirectly, all or part of its rights or obligations
under this Agreement without the prior written consent of the other party, which consent
shall not be unreasonably withheld or delaved.

XVI. GOVERNING Law

This Agrecment shall be interpreted and construed according to, and governed by. the
laws of California, excluding any such laws that might direct the application of the laws
of another jurisdiction. The federal or state courts located in California shall have
jurisdiction to hear any dispute under this Agreement.

XVIIL. D1sPUTE RESOLUTION

In the event any dispute or controversy arising out of or relating to this Agreement, the
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parties shall, without delay. continue Lo perform their respective obligations under this
Agreement which are not affected by the dispute.

Mediation. In the event that the parties can not by exercise of their best efforts resolve
the dispute. they shall submit the dispute to Mediation. The parties shall. without delay,
continue to perform their respective obligations under this Agreement which are not
affected by the dispute, The invoking party shall give to the other party written notice of
its decision to do so, including a description of the issues subject to the dispute and a
proposed resolution thereof. Designated representatives of both parties shall attempt lo
resolve the dispute within five (5) working days after such notice. If those designated
representatives cannot resolve the dispute, the parties shall meet at a mutually agrecable
Jocation and describe the dispute and their respective proposals for resolution to
responsible executives of the disputing partics. who shall act in good faith to resolve the
dispute. If the dispute is not resolved within thirty (30) calendar days after such mecting,
the dispute shall be submitted 1o binding arbitration in accordance with the Arbitration
provision of this Agreement.

Arbitration. Any controversies or disputes arising out of or relating to this Agreement
shall be resolved by binding arbitration in accordance with the then current Commercial
Arhitration Rules of the American Arbitration Association. The parties shall endeavor o
select a mutually acceptable arbitrator knowledgeable about issues relating to the subject
matter of this Agreement. In the event the parties are unable to agree to such a selection,
each party will select an arbitrator and the arbitrators in turn shall select a third arbitrator.
The arbitration shall take place at a location that is reasonably centrally located between
the parties, or otherwise mutually agreed upon by the parties.

All documents, materials, and information in the possession of each party that are in any
way relevant to the claim(s) or dispute(s) shall be made available to the other party for
review and copying no later than sixty (60) days afler the notice of arbitration is served.

The arbitrator(s) shall not have the authority, power. or right to alter, change, amend.
modify, add, ot subtract from any provision of this Agreement or to award punitive
damages. The arbitrater shall have the power to issue mandatory orders and restraining
orders i1 connection with the arbitration, The award rendered by the arbitrator shall be
final and binding on the parties, and judgment may be entered thereon in any court
having jurisdiction. The agreement to arbitration shall be specificaily en forceable under
prevailing arbitration law. During the continuance of any arbitration proceeding, the
parties shall continue to perform their respective obligations under this Agreement.

XVIII. FOrCE MAJEURE

Neither party shall be liable in damages or have the right to terminate this Agreement for
any delay or default in performing hereunder it such delay or default is caused by
conditions beyond its control including, but not limited to Acts of God, Government

restrictions (including the denial or cancellation of any export or other necessary license).
wars, insurrections, strikes or other work stoppages, and/or any other cause beyond the
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reasonable control of the party whose performance is affected.

XIX. ENTIRE AGREEMENT

This Agreement constitutes the entire agreement of the parties and supersedes all prior
communications, understandings and agreements relating to the subject matter hereof,
whether oral or written.

XX, AMENDMENT

No modification or claimed waiver of any provision of this Agreement shall be valid
except by written amendment signed by authorized represenlatives of Licensor and
Licensee.

XXI]. SEVERABILITY

If any provision or provisions of this Agreement shall be held to be invalid, illegal,
unenforceable or in conflict with the law of any jurisdiction, the validity, legality and
enforceability of the remaining provisions shall not in any way be affected or impaired
thereby.

¥XIL WAIVER 0F CONTRACHPUAL RIGHT

Waiver of any provision herein shall not be deemed a waiver of any other provision
herein, nor shall waiver of any breach of this Agreement be construed as a continuing
waiver of other breaches of the same or other provisions of this Agreement,

XX, NOTICES

All notices given pursuant to this Agreement shall be in writing and may be hand
delivered, or shall be deemed received within five (5) business days after mailing if sent
by registered or certified mail, return receipt requested. If any notice is sent by facsimile,
confirmation copies must be sent by U.S. Mail or hand delivery to the specified address.
Either party may from time to time change ils Notice Address by wrillen notice to the
other party.

1f to Licensor:

EBSCO Information Services
10 Estes Streat

Ipswich, MA 01938 USA

10 Estes Street
Ipswich, MA 01938 USA
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- If t¢ Licensee:

University of California Office of the President
California Digital Library

415 20" Street, 4™ Floor

QOakland, CA 94612 USA

XXI1V. NoTICE OF THE USE OF DIGITAL RIGHTS MANAGEMENT TECHNOLOGY

[n the event that Licensor utilizes any tvpe of digital rights management technology (o
conirol the access or the usage of Licensed Product, Licensor agrees to notify Licensce of
the name, contact information and any technical specifications for the digital rights
management technology utilized, the name. contact information and any technical
specifications for the digital rights management technology utilized.

XXV. NOTICE OF THE USE OF INGITAL WATERMARKING TECHNOLOGY

If Licensor utilizes any type of digital watermarking technology for any element of the
Licensed Product, Licensor agrees that watermarks will not be visible to the human eye
and will not degrade image quality. These watermarks shall not contain user-related
information such as account number or 1P address. 11 digital watermarking technology is
used. Licensor agrees to notify Licenscee, 1n advance, of the name, contact information,
and any technical specifications for the technology used.

XXAVL FunpinG CONTINGENCY

The University of California reasonably believes that funds can be obtained sutficient to
pay all monies due during the term of this Agreement and hereby covenants that it will do
all things lawf{ully within it power to oblain, maintain, and properly request and pursue
funds from which payments for this transaction may be made, including making
provisions for such payments to the extent necessary in each budget submitted for the
purpose of obtaining funding, using its bona fide best efforts to have such portion of the
budget approved and exhausting all available administrative review and appeals in the
event such portion of the budget is not approved, It is the University of California’s
intent to make payments for the tull term of this transaction. The University of California
represents that the use ol the materials under this transaction are essential to its proper,
efficient and economic operation.

In the event no funds or insutficient funds are appropriated and budgeted and are not
otherwise legally available by an means whatsoever in any fiscal period for pavments due
under this transaction. the University of California will immediately notify Licensor of
such occurrence and this transaction shall terminate on the last day of the subscription
period for which payment has been made without penalty of expense to the University of
California of any kind whatsoever, except as to the portions of payments herein agreed
for which funds shall have been appropriated and budgeted or otherwise available, In the
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event of such termination the University of California shall maintain its perpetual right to
materials licensed under the subscription periods for which it has fully paid.

IN WITNESS WHEREOQF, the parties have executed this Agreement by their
respective, duly authorized representatives as of the date first above written,

LICENSOR:

BY: : . DATE:

Signature’of Authorized Signatory of Licensor

Print Name:

Titler 77 s ide Sedes

Address: ’f Aies w7 Peley v‘js (A (,ﬂf,?‘“)?;‘f
Telephone No.: o

E-mail:

LICENSEE:

BY: : DATE:

Signature of Authorized Signmory of Licensee

Print Name: «

Titie: Direcpr . Buningss B F o Pt
Address: 415 Zo% %, %‘%«?aw Ookland Tl G4l
Telephone No.:

[i-mail:
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APPENDIN A

Business TERMS

Licensed Materials: GLBT Life

Fees:
Annual Subseription Fee:

Subscription Period: This is a | 2-month subscription, January 1, 2006 through December 31,
2006.

Cap on Annual Subscription Fee: Annual cost increases for subsequent years will be negotiated
between CDL and EBSCO and will not exceed -

Renewal Date for Annual Subscription Fees. The first renewal date is January 1, 2007

Additional terms:

Access to the complete set of Licensed Materials for 10 campuses of the University of
California and UC Office of the President {sce Appendix 13).

EBSCO shall send the invoice for the above referenced content to:
CDL Acquisitions — Geisel Library
University of California

9500 Gilman Drive, Dept. 8175A
La Jolla, CA 92093-0175
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CAMPUSES OF THE UNIVERSITY OF CALIFORNIA

University of California, Berkeley
University of California, Davis
University of California, Irvine
University of California, Los Angeles
University of California, Merced
University of California, Riverside
University of California, San Diego
University of California, San Francisco
University of California, Santa Barbara
University of California, Santa Cruz

University of California Office of the President
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APPENDIX C

UNIVERSITY OF CALIFORNIA IP ADDRESSES BY CAMPUS

[TEXT DELETED]
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