_ . th
This License Agreement ("Agreement”) is hereby entered as of this g day of

Mareh 1999, by and between HARPWEEK, LLC i_'”i»\i:_::az';v\.:’h*eei{-"‘}. located at
609 Waterside Drive, Suite 1835, Norfolk, Virginia 23510, and The Regents of the
University of California ("Licensee"), located at The California Digital Library, 300 Lakeside

rive, 67 Floor, Qakland, CA 94612-3550, with the following terms and conditions.

1.4 “Licensee" is hereby defined to include Licensee, its parent. all subsidie‘aries
and subsidiaries of the parent, only at those physical locations identified as Authorized
Sites listed in Appendix A.

1.2 Joint ventures, consortia, partnerships, affiliates and other entities or
relationships of the Licensee are excluded from this Agreement, except for those listed in
Appendix A

1.3 This Agreement supersedes any previous agreements between HarpWeek
and authorized agents of the Licensee at any of the Authorized Sites listed in Appendix A,

2. PRODUCT AND PROPRIETARY RIGHTS

2.1 Asused herein, "Product” means the "HarpWeek: The Civil War kra 1857~
1865" containing Content, Software and documentation delivered to Licensee under this
Agreement. "Content” shall mean all indexes, scans (including, but not limited to, scans of
works in the public domain), texts, graphics, animation, scripts, icons, audio, data and all
other non-Software components of the Product. "Software” shall mean all computer code
(both source and object) interfaces, commands syntax and expressions of ideas that
operate, cause, create, direct, manipulate, access or otherwise affect the Content in the
Product, whether created by HarpWeek or licensed from third parties. Licensee will receive
only the object code version of the Software.

2.2  Licensee agrees that the Product includes original works of authorship.
including, but not limited to, original derivative works based on scans of public domain
materials that are proprietary intellectual properties (including, but not limited to, copyrights,
trademarks, patents and trade secrets) of HarpWeek or its suppliers.

2.3 To assist HarpWeek in the protection of its contractual and proprietary rights,

upon written notice, Licensee will permit representatives of HarpWeek to inspect at
reasonable times any location at which the Product is being used or kept.

2.4 Allrights not expressly granted to Licensee are reserved to HarpWeek.

3. LICENSE AND PERMITTED USE

3.1 Upon payment in full of all license fees stated in the payment schedule
contained in Appendix A, HarpWeek grants to Licensee a fully paid non-exclusive and ron-
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transferable license to use the Product as provided below, for the duration of the maximum
statutory or common law period.

3.1.1 Licensee may load and store the Product on all current or hereafter
acquired computer hardware and software systems, including all work stations. personal
computers, local area networks, communication equipment and other peripherals,
("Licensee's Equipment”), situated at Licensee's Authorized Sites listed on Appendix A, for
use only as provided below.

3.1.2 Licensee may provide electronic links to the ?’roducffrom Licensee's
web page(s), and is encouraged to do so in ways that will increase the usefulness of the
Product to Authorized Users. HarpWeek staff will provide assistance to Licensee upon
request in creating such links effectively. Licensee agrees to make changes in the
appearance of such links and/or in statements accompanying such links as reasonably
requested by HarpWeek. Other than the creation of such links. Licensee shall not modity,
manipulate, or create a Derivative Work of the Product without the prior written permission
of HarpWeek

3.1.3 The parties shall cooperate in the implementation of additional security
procedures as they are developed.

3.1.4 Any currently enrolled student (i.e. not former students), facuity,
employee or visiting patron, who is located at an Authorized Site, or connected via the
Internet or other communication system to an Authorized Site, and is authorized by
Licensee to access Licensee's Equipment (hereinafter "Authorized Users™), may operate
the Software to display, download, post on the Internet and/or print the Content, subject to
the provisions and limitations of the Copyright Act. including the limitations of Fair Use. All
downloading, printing, posting on the Internet or other usage in excess of use permitied by
the Copyright Act requires PRIOR written permission from HarpWeek, by contacting
HarpWeek at 999 Waterside Drive, Suite 1835, Norfolk, Virginia 23510; facsimile. il
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3.2  Licensee will make reasonable efforts to ensure that when HarpWeek Content
is used or referenced in any print or electronic media, HarpWeek shall receive appropriate
attribution in accordance with then prevailing scholarly standards.

3.3 Other than as expressly provided above, Licensee or Authorized Users shall
NOT, without prior written consent of HarpWeek:

3.3.1 assign, rent, lend, lease, sell, sublicense, transfer. distribute, export
from the United States, copy. reproduce, distribute, modify, adapt, translate, reverse
engineer, decompile, disassemble, create derivative works of the Product or component
thereof; or

3.3.2 remoave, modify or hide or otherwise make unreadable or non-viewable

any notice, legend, advice, watermark or other designation contained on the Product,
component thereof or output therefrom; or
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3.3.3 disclose the Software or any component of the Software to any third
party (i.e. not an Authorized User), or

3.3.4 use the Product, or any component thereof, commercially.
3.4 Licensee and its Authorized Users shall not remove or circumvent the
Product's first access screen which shall contain the language in Appendix B. Licensee
shall utilize reasonable efforls 1o make all Authorized Users aware of the above conditions

of use.

4. INSTALLATION AND SUPPORT

4.1 Licensee accepts sole responsibility for installation ("Installation”) of all
software and system components of the Product and for the use of the Product under the
terms of this Agreement. Installation shall commence on the date specified in Appendix A,
such date may be changed by the Licensee upon written notice to HarpWeek.

4.2 During the first ninety (90) days after Installation, HarpWeek will provide up to
forty (40) cumulative hours of e-mail and telephone assistance. Thereafter, support is
available on an hourly basis at HarpWeek's then current rates. Licensee will appoint a
specified liaison (specified in Appendix A) for all communications with HarpWeek; such
limison may be changed upon written notice from Licensee.

4.3  HarpWeek shall use reasonable efforts to provide continuous service 7 days a
week with an average of 98% up-time per month. The 2% down-time includes scheduled
maintenance and repair. Scheduled down-time will be performed at a time to minimize
inconvenience o customers world-wide.

5. WARRANTIES BY HARPWEEK

5.1 HarpWeek warrants that the physical media upon which the Product is
supplied shall be free of defects in materials and workmanship for a period of one hundred
eighty (180) days from the date of delivery under normal use and service, provided that the
sole liability of HarpWeek for any breach of such warranty shall be the replacement of
defective media, or, if unable to provide such media, a refund of the price paid for the
defective media.

5.2 HarpWeek has used its best efforts to index all the significant content of
Harper's Weekly meaningfully, completely and accurately. HOWEVER, HARPWEEK
DISCLAIMS ALL WARRANTEES OR REPRESENTATIONS, EXPRESS OF IMPLIED,
WITH RESPECT TO THE PRODUCT, OR ITS QUALITY PERFORMANCE,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

53  HarpWeek certifies that the products being provided to the Licensee is year
2000 compliant; that is, it will operate properly in the Year 2000 and beyond and in
situations where dates of the year 2000 are used.
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6. INDEMNIFICATION

6.1  HarpWeek will, at its expense, defend any suit brought against Licensee and
will indemnify Licensee against an award of damages and costs made against Licensee by
a final judgment of a court that is based on a claim that the use of the Product by Licensee
pursuant o this Agreement infringes a trade secret or copyright of a third party; provided
that Licensee notifies HarpWeek in writing of the suit or any claim of infringement within ten
(10) days after receiving notice thereof, and further provided that HarpWeek is permitted to
control fully the defense in any litigation or settliement of the suit. NO LIMITATION OF
LIBABILITY SET FORTH ELSEWHERE IN THIS AGREEMENT IS APPLICABLE TO THIS
INDEMNIFICATION .Licensee will provide reasonable cooperation in the defense of the suit
at HarpWeek's expense. Licensee may appear, at its own expense, through counsel of its
choice.

7. LIMITATION OF LIABILITY

7.1 INNO EVENT SHALL HARPWEEK BE LIABLE UNDER ANY CLAIM,
DEMAND OR ACTION ARISING OUT OF OR RELATING TO HARPWEEK'S PERFORM-
ANCE OR LACK THEREOF FOR ANY DIRECT, SPECIAL, INDIRECT, INCIDENTAL.
EXEMPLARY OR CONSEQUENTIAL DAMAGES, WHETHER OR NOT HARPWEEK HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH CLAIM, DEMAND OR ACTION. IN
ADDITION, WITHOUT LIMITING THE FOREGOING, IN ALL EVENTS THE REMEDIES
AVAILABLE TO LICENSEE SHALL BE LIMITED TO THE FEES PAID TO HARPWEEK
FOR THE PERIOD OF ONE (1) YEAR PRIOR TO SUCH EVENT GIVING RISE TO THE
CLAIM.

8. BREACH AND TERMINATION

8.1 Subject to the terms contained herein, if either party commits a material
breach of any covenant or warranty under this Agreement and fails to reach an agreement
with the other party regarding cure of such breach within thirty (30) days after receipt of
written notice of such breach, the non-breaching party may terminate this Agreement in
whole or in part.

8.2  Upon termination, Licensee shall cease using the Product and shall destroy or
return to HarpWeek all copies of the Product in any form, and shall provide a certification by
one of its officers that such destruction or return is complete throughout Licensee's
Equipment.

9. GENERAL

9.1 For public relations and marketing purposes, HarpWeek may disclose to third
parties that Licensee has licensed the Product.



9.2  HarpWeek and Licensee are independent parties. and nothing herein shal
mean that either party is a master, servant, employer, employee, principal, agent or partner
of the other.

9.3  No waiver of any breach of any provisions of this Agreement will constitute a
waiver of any prior, concurrent or subsequent breach, and no waiver will be effective unless
made in writing. If any provision of this Agreement is construed as #legal or otherwise
unenforceable, such provision will be more narrowly construed so that it becomes legal and
enforceable, and the entire Agreement will not fail on account thereof, and the balance of
the Agreement will continue in full force and effect.

9.4  Written notice or other communications as required in this Agreement shall be
addressed to the other party at the address listed in the introductory paragraph of this
Agreement and shall include all traditional means and telecopy (fax) or electronic mail (e-
mail) communication to the number or address utilized by the addressee in the ordinary
course. If traditional return receipt is required, an electronic return receipt or telecopy
confirmation will suffice for such purpose.

.5  The laws of the state of the Licensee shall in all respects govern the rights
and liabilities of the parties. Any controversy or claim relating to this Agreement shall be
submitted to non-binding mediation. Such mediation shall involve the responsible
executives of the disputing parties. If not settled by mediation within ninety (80) days of
receipt of notice from the aggrieved parly, and the aggrieved party wishes to pursue the
matter further, it shall be settled by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association, with an arbitrator knowledgeable
in licensing electronic imaging databases to educational institutions, with all hearings
located in the city of Oakland, in the state of the Licensee, with such rules modified to allow
full procedure, discovery and evidence rules of the United States Federal Courts; and the
arbitrator shall make written findings of fact and conclusions of law. Any judgment or award
rendered by such arbitrator(s) shall be entered with a court of competent jurisdiction as a
final judgment and adjudication,

9.6 The losing party will be responsible for payment of any reasonable costs and
attorneys' fees incurred by the successful party in connection with the enforcement of any
provision of this Agreement.

8.7  Notwithstanding the arbitration provisions in this Agreement, both parties and
their suppliers will have a right of Federal or State judicial injunctive relief for violations of
this Agreement resulting in irreparable harm, in addition 1o other remedies.

9.8 No action, regardless of form, arising out of the transactions under this
Agreement, may be brought by either party more than one (1) year after the cause of action
has occurred, or was discovered to have occurred, whichever is later, except than an action
for infringement of intellectual property rights may be brought within the maximum
applicable statutory period.
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